such circumstances. 9 More recently, in Colombia in 2006, in holding that the Colombian Constitution protects certain minimal rights of access to abortion, the Colombian Constitutional Court cited a concern for human dignity as a basis for striking down the criminalization of abortion in three sets of circumstances: where a pregnancy is the result of rape; involves a nonviable fetus or threatens a woman's life or health. 10 In other countries, such as Australia, the idea of human dignity has also been relied on to support recognition of related reproductive rights claims, such as the freedom free from involuntary sterilization.
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Likewise at an international level, in recent years, the United Nations Human Rights Committee has held that a concern for human dignity implies limits on states' freedom to restrict access to legal abortion services. Art 7 of the International Covenant on Civil and Political Rights prohibits state connect that is "cruel and inhuman", and this, according to the Committee, prohibits states party from any action which infringes "the dignity and the physical and mental integrity of the individual". 12 Where carrying a fetus to term would involve significant physical or psychological harm to a woman, the Committee has further held, this will directly violate this guarantee of individual dignity and integrity in Art 7. 13 At the same time, the idea of dignity as a constitutional value that supports a right of access to abortion also remains under-theorized in comparative constitutional scholarship. This is particularly so when it comes to the relationship between human dignity and women's physical and psychological health or integrity. There is a deep body of theoretical writing dating back (in the Western tradition 14 ) at least to the ancient Greek and Roman Stoics, and prominently exemplified in the writings of Immanuel Kant, which supports the idea that respect for human dignity involves seeing a human being as an end and not a mere means. This respect involves a reciprocal willingness, on the part of individuals, to treat others as subjects and not merely objects, and thus entails the protection of areas of freedom around people so that they can determine their own destiny in areas of central concern. 15 There have also been numerous attempts, both judicial and scholarly, to connect this idea of dignity to the specific abortion context. By contrast, with the exception of previous work by one of us in this area, there have been few attempts at a theoretic level to connect the idea of human dignity to claims by individuals to a certain threshold level of material, physical and psychological well-being-i.e. In Australia, for example, the High Court of Australia held that the right to bodily security was underpinned by the idea of human dignity, or that "each person has a unique dignity which the law respects and which it will protect", and that respect for human dignity requires "that the whole personality be respected: the right to physical integrity is a condition of human dignity but the gravity of any invasion of physical integrity depends on its effect not only on the body but also upon the mind and on self-perception": see Department of Health v. JWB ("Marion's Case"), (1992) 175 C.L.R. 218. (1997) . 15 Siegel refers to this as "dignity as liberty," but, as we shall argue, this locution is misleading: dignity entails liberty, but is not equivalent to liberty. See generally Siegel, Dignity and the Politics of Protection, supra note 1. dignity as entailing a baseline of affirmative material support- 16 and to date this work has not sought to focus specifically on the issue of abortion.
Without such a theoretical account of dignity and its potential relationship to rights to abortion, it is, moreover, extremely difficult to justify much of the existing reliance on the idea of human dignity in countries such as Germany, Brazil, Colombia and Australia, and also internationally. This is because in all of these contexts a core part of the concern of relevant decision-makers has been with the connection between human dignity and physical and psychological health, rather than simply human dignity and individual liberty or decisional autonomy.
In this essay, we therefore offer the beginnings of a more complete theoretic account of the link between ideas about human dignity and constitutional abortion rights. We do so by drawing on the capabilities-based approach developed by one of us elsewhere; 17 and by explaining for the first time in detail the logical implications of such an approach for the constitutional regulation of abortion.
The essay proceeds in three parts. Part I provides a basic explanation and outline of the capabilities approach; and the capabilities most directly relevant to the abortion context. Part II considers the implications of a capabilities approach and a concern for human dignity for the treatment of fetal life, and the degree to which such considerations may provide support for some form of ceiling, as well as a floor, on basic rights of access to abortion. Part III considers the potential practical pay-off for reproductive rights advocates, in the context of issues such as the public funding of abortion and health-based arguments for access to abortion, of being able to connect the idea of dignity in an abortion context to a capabilities approach.
Part I. A Capabilities Approach and Abortion
The Capabilities Approach, a theoretical approach to quality of life assessment and to theorizing about basic social justice, emerged as an alternative, in the global development context, to theories that focus on economic growth as the main indicator of a nation or region's quality of life. Departing from this narrow economic focus-which fails even to ask about the distribution of social wealth-the CA (as we shall henceforth call it) holds that the key question to ask, when comparing societies and assessing them for their decency or justice is, "What is each person able to do and to be?" In other words, like the Kantian approach mentioned above, it treats each person as an end, asking not just about the total or average achievements of a nation, 16 For this distinction between dignity in the Kantian sense, and dignity in the baseline sense, see Rosalind but about the opportunity set available to each person. It is focused on choice or freedom, holding that the crucial thing societies should be promoting for their people is a set of opportunities, or substantial freedoms, which people then may or may not exercise in action: the choice is theirs. It thus commits itself to respect for people's powers of self-definition. The approach is resolutely pluralist about value: it holds that the capability achievements that are central for people are different in quality, not just in quantity, that they cannot without distortion be reduced to a single numerical scale, and that a crucial part of understanding and producing them is an understanding of the specific nature of each. It ascribes an urgent task to government and public policy: namely the improvement of quality of life for all people, as defined by their capabilities.
So much is common to various users of the approach. In Nussbaum's specific version, these ideas are used as building blocks of a minimal theory of social justice, in combination with an idea of human dignity. The idea is that a minimally just society is one that secures to all citizens a threshold level of a list of key entitlements, on the grounds that such entitlements are requisite of a life worthy of human dignity. (There is also an account of the entitlements of other animal species, and here reference is made to the dignity appropriate to the species in question.) The notion of dignity is an intuitive notion that is by no means utterly clear. 18 If it is used in isolation, as if it is utterly self-evident, it can be used capriciously and inconsistently. Thus it would be mistaken to use it if it were an intuitive self-evident and solid foundation for a theory that would then be built upon it. The CA does not do this: dignity is one element of the theory, but all of its notions are seen as interconnected, deriving illumination and clarity from one another. But the basic idea is that some living conditions deliver to people a life that is worthy of the human dignity that they possess, and others do not. In the latter circumstance, they retain dignity, but it is like a promissory note whose claims have not been met. As Martin Luther King, Jr. said of the promises inherent in national ideals: dignity can be like "a check that has come back marked 'insufficient funds.'" Although the idea of dignity is a vague idea that needs to be given content by placing it in a network of related notions, it does make a difference. A focus on dignity is quite different, for example, from a focus on satisfaction. Think about debates concerning education for people with severe cognitive disabilities. It certainly seems possible that satisfaction, for many such people, could be produced without educational development. The arguments that opened the public schools to such people used, at crucial junctures, the notion of dignity: we do not treat a child with Down syndrome in a manner commensurate with that child's dignity if we fail to develop the child's powers of mind through suitable education. In a wide range of areas, moreover, a focus on dignity will dictate policy choices that protect and support agency, rather than choices that infantilize people and treat them as passive recipients of benefit. So far, the CA looks like a close relative of the Kantian notions mentioned above, and this is not altogether wrong. On the other hand, the CA conceives of the human being as inherently animal and a member of the natural world. Dignity is something in and of this world, not something belonging to a noumenal realm of freedom impervious to worldly accidents. This emphasis leads the CA to take issue with Kantian ideas in two ways. First, whereas Kant conceives of our human dignity as residing entirely in rationality, the CA understands the basis of human dignity far more inclusively: human dignity inheres in sentience, emotion, affection, physical health, and appetite as well as in rationality. Thus it can see human beings with severe cognitive disabilities as full equals in human dignity, and damages to any of these elements as assaults on human dignity. 19 It also recognizes that dignity is not the private possession of the human species alone: each animal species possesses a type of dignity. (As in the human case, this dignity inheres in the entire organized set of its characteristic capacities, whatever they are in each case, and not in any putative set of "higher powers". 20 ) Second, whereas Kant imagines dignity as like a diamond, impervious to the blows and shocks of natural accident, the CA imagines it as vulnerable, capable of suffering assaults from the world of nature. When such assaults occur, dignity is not removed, but it is profoundly harmed (just as we would say that a rape does not remove a woman's dignity, but does profoundly harm or violate it). From the perspective of the CA, then, deprivations of health opportunities or opportunities for emotional well-being are just as pertinent to the concept of human dignity as deprivations of liberty of choice.
Another way in which the CA differs from Kantian approaches is in its sensitivity to social context. Although at a high level of generality, entitlements are recommended as norms for all nations, the nation itself is assigned the task of specifying each of these entitlements more concretely. Often different nations will rightly do this in keeping with their specific histories and circumstances. For example, a free speech right that suits Germany well (allowing a complete ban on antisemitic speech) would be too restrictive in the different social climate of the U. S.: in this case, both countries are correct, though they define entitlements differently. In other cases, we may feel that a nation's tradition has been used as a mere excuse to avoid the claims of human dignity in a given area: thus, the U.S. failure (until very recently) to guarantee even minimal health care could be seen as growing out of a distinctive tradition, but it is not for that reason right. The only way to adjudicate these difficult cases is by detailed argument in each case: a nation must show that its traditions give humanly good reasons, reasons consistent with equal human dignity, for defining an entitlement differently. 21 The primary claim of the CA is that each and every person is entitled to a minimum threshold level of ten central capabilities or opportunities, and that the job of securing these is that of the state in which they live (in some cases with the assistance of global redistribution).
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What does this approach imply for abortion rights? The CA does not follow Kant in grounding dignity in rationality alone: it recognizes a variety of ways in which laws restricting abortion may burden or violate the dignity of women: by restriction of liberty and choice, but also by damage or risks to health, bodily integrity, emotional well-being, employment options, and affiliations. All of these are similar threats to human dignity, because human dignity is understood as involving the "animal" side of human nature as well as the side that chooses. Indeed, the two "sides" are understood as thoroughly interwoven: giving someone a life worthy 19 Thus not people in a permanent vegetative condition, or anencephalic infants, but all children born of human parents, and who possess some minimum level of sentience and striving. of human dignity requires not just giving some food, but giving choices regarding nutrition; not just health, but choice regarding health. Only then can these "animal" functions be performed in a way worthy of human dignity. The policy direction of this theoretical conception is thus clear: laws should not simply shield women from a variety of burdens, it should create full-fledged capabilities, or opportunities for choice, in each area.
Part II. A Capabilities Approach and Fetal Life
It is, of course, important to note that the idea of human dignity has not only been invoked by those supporting a right on the part of women to legal access to abortion. It has also been used in various contexts by opponents of abortion, and indeed also by various constitutional courts, as supporting arguments in favor of the protection of fetal life. In Germany in the Abortion I case, for example, the GFCC not only recognized that the fetus enjoyed constitutional protection under the Basic Law's guarantee of the right to life. 23 It also held that this right should be understood through the prism of its "relationship to human dignity [as] the center of the value system of the constitution."
24 Likewise in the U.S., in Gonzales v. Carhart (Carhart II) 25 in the context of attempts by Congress' to ban certain procedures used to conduct late-term abortions (intact dilation and extraction or "D&X"), the Court suggested that by "proscrib[ing] a method of abortion in which a fetus is killed just inches before completion of the birth process", the Congressional statute in question "expresse [d] respect for the dignity of human life". 26 Under the CA itself, it is plausible to make similar arguments about the standing of the fetus. A CA sees human beings with severe cognitive disabilities as full equals in human dignity. It also recognizes that dignity is not the private possession of the human species: each animal species possesses a type of dignity. And while the fetus does not possess a great deal in the way of agency, it does appear to have a stronger claim to agency than a person in a permanent vegetative condition (not a bearer of dignity, according to the CA), because it is at least potentially sentient and an agent. So it would seem inconsistent if the CA refused all moral status to the fetus. And indeed the CA does recognize that the fetus possesses a type of human dignity-although its dependent and merely potential status means that its type of dignity is distinctive, and not directly commensurable with that of independent human beings. The CA, then, both grants the fetus a type of (potential) human dignity and (in its focus on agency and striving) explains why that status is distinct from that of post-birth human beings. Because of this, in some sub-set of constitutional contexts (i.e. those that in general a draw close connection, in constitutional terms, between shared national values and a duty on the part of the state to advance those values), to some degree the CA may also support, rather than undermine, the validity of the state imposing some form of ceiling on legal access to abortion. But, even if this is so, the recognition of the fetus as having potential standing under a CA does not undermine the case a CA makes for recognizing some form of legal floor regarding access to abortion-or, depending on the context, for states giving constitutional or quasi-constitutional status to 23 See translation of Abortion I in KOMMERS, supra note 8 at 338 24 Id. at 339. abortion rights at least within certain "central ranges", common to the constitutional systems of most countries that permit legal access to abortion. 27 Among such countries, there is a clear "overlapping consensus" 28 in favor of permitting access to abortion where a woman's life or health is at stake; and also broad (if somewhat lesser) recognition of a legal right of access to abortion where a pregnancy is the result of sexual violence or continuing a pregnancy would otherwise impose a particularly serious burden on a woman. 29 A CA also provides a variety of reasons to support recognizing legal access to abortion in each of these circumstances.
Prior to the viability of the fetus ex utero, the continued existence of the fetus as a being entitled to human dignity is entirely contingent on the provision of affirmative support by a woman. 30 In these circumstances, a fetus cannot be said to have a "right to life" unless, from a normative perspective, a woman is also under a corresponding duty to provide such affirmative support. 31 In a liberal society which prizes individual autonomy, there will also be few circumstances in which it is legitimate-from the standpoint of notions of equal justice-to impose such a duty.
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Such a duty certainly could not reasonably be said to arise where a woman's own life was in danger if she continues a pregnancy to term, given her right, as a normative matter, to engage After viability, there is perhaps greater scope for disagreement among reasonable persons as to how the balance ought to be struck between the constitutional rights or interests of the fetus, and those of the woman, because for some, the importance of human life as a constitutional value will mean that the claims of the fetus should take priority except in cases where the life of a woman is at stake. However, for those who see human dignity as the "center of the value system of the constitution" (compare Abortion I, translated in KOMMERS, supra note 8 at 339), there will still be an argument that in some cases a physical or mental health exception should be allowed -because, for example, continuing a pregnancy prevents a woman from obtaining treatment (such as chemotherapy) that is critical for her own health, risks triggering a serious latent illness, or requires a woman to give birth to a child she knows will die shortly after birth, and is subject to other severe forms of impairment: compare e.g. Llantoy, supra note 13. in at least certain limited forms of self-defense. 33 A similar self-defense argument can be made in cases in which the woman risks severe bodily injury.
If a pregnancy threatens seriously to undermine a woman's physical or psychological health, because of the danger associated with the pregnancy itself, or the trauma associated with giving birth to a child who is the result of sexual violence or subject to the severe impairments, in most instances it would also be unreasonable in a liberal society, which generally prizes individual human dignity over notions of communal obligation, to impose such a duty, even if fetal itself has a claim to be treated with dignity. 34 As part I notes, one of the key contributions of the CA in this area is to make clear how and why health is central to a woman's own dignity.
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One of the benefits of this is that it makes clear how it is that any demand a woman makes to access an abortion on therapeutic grounds is based on claims with the same type of normative force as those made on behalf of the fetus, and therefore why it would be unreasonable for the state to seek systematically to prefer one of these claims, over another, by (for example) broadly criminalizing access to abortion. 36 Once we add recognition of the potential and dependent status of the pre-viability fetus, the degree of normative force in the woman's claim seems, as a general matter, stronger.
A similar analysis also applies, under a CA, in circumstances where a woman claims that if she were denied access to an abortion, she would lose all meaningful chance to determine the future shape of her life.
37 Not only would a woman in such circumstances lose the opportunity to exercise a central human capability-i.e., her capacity for practical reason. The possibility that this could occur, even where sex is fully protected, could also serve to discourage women more generally from forming the kind of intimate relationship, or seeking the kind of sexual pleasure, that is integral to the opportunity for a life worthy of full human dignity. Again, the woman (or women) in this context also invoke(s) the same type of normative claim that is made on behalf of 33 See Jarvis Thomson, supra note 31 at 60-64. As Cass Sunstein notes, any notion that the act of a woman in refusing such support is in fact active killing, rather than a more passive refusal to provide affirmative support, rests on deeply gendered, stereotypical assumptions about women's presumptive or baseline role in society: see Cass R. Sunstein 34 Compare Jarvis Thomson, supra note 31 at 58-60, 64 (making similar arguments, though not ones based on the same language of capabilities); Paul Freund, Storms over the Supreme Court, 69 A.B.A. J 1474 (1983). Jarvis Thomson raises the possibility that, in some circumstances, where a woman could be shown affirmatively to have assumed the risk of pregnancy -with full knowledge of its potential risks and consequences-a different position might apply. Like Jarvis Thomson, however, we believe that in practice such cases would tend to be relatively rare, and that in any event, such considerations would only justify constraints on women's access to abortion in limited circumstances, where, for example, the costs to her in terms of dignity of continuing a pregnancy were relatively insignificant. 35 See part I supra.
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One argument that is sometimes made to the contrary is that a woman's claim in this context is of lesser standing because she voluntarily assumed the risk of pregnancy. At most, however, such an argument could only legitimately be deemed to apply in very narrow circumstances -where a woman had truly voluntary, unprotected sexual intercourse with full knowledge of the potential risks of pregnancy that entailed: compare Jarvis Thomson, supra note 31 at 58-59; Sunstein, Neutrality, supra note 33 at 41. 37 In many countries, this is recognized by the provision for access to abortion after a process of counseling and deliberation, and in others, by provision for access to abortion in cases of "social emergency": see e.g. Abortion II, supra note 7. the fetus, but the asymmetry between a potential and an actual being suggests that, pre-viability, the woman's claim should in general prevail.
Consistent with this understanding, in comparative constitutional jurisprudence there is broad recognition, even amongst most constitutional courts that explicitly recognize the fetus as having constitutional standing, that clear limits exist as to when the state may reasonably require a woman to continue a pregnancy to term. 38 The GFCC, for example, has held that, even though the fetus possesses human dignity from the moment of conception, and the state is affirmatively obliged under Art 2 of the Basic Law to protect fetal life, a woman's right to freedom and dignity mean that cannot "exact" from a woman the continuation of a pregnancy where this would involve "unreasonable demands." 39 In France, in the face of statutory principles that enshrine a "principle of respect for all human beings from the inception of life", 40 the Conseil Constitutionel has likewise held the Voluntary Interruption of Pregnancy Act is consistent with both statutory and constitutional principles, given that the Act both limits the circumstances in which abortion is available (to cases in which there are therapeutic grounds for an abortion or "reasons of distress", and is designed to respect the "freedom of persons" (i.e. the woman).
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For those who advocate moral standing for the fetus, under a CA or otherwise, it is also important to recognize what this entails for the practice of sex-selective abortion common in many parts of the developed and developing world, particularly the nations of East and South Asia.
42 Sex-selective abortions affect human capabilities in two different ways: instrumental and intrinsic. Instrumentally, such abortions serve to perpetuate denigrating stereotypes of the worth of female life; and also, in many cases, to reinforce gender-based hierarchies in social and economic life. Intrinsically, they constitute a statement that expresses the unequal worth of female life, and they also constitute a type of discrimination: the fetus, which has some standing, is harmed because it is female. Here we see the value in allowing the fetus to have moral standing: not any and every claim of the parents, but only a claim securely grounded in protection of the woman's central capabilities, will clearly trump the claim of the fetus. "I must protect my health" has one kind of force; "I don't want to pay a dowry" or "I am longing for sons", quite another. 2002). Natality ratios (the biologically common ratio being 95 girls born to 100 boys) suggest a high rate of sex-selective abortion not only in poorer nations with low levels of female education and economic participation (such as India, with 92.7 girls for 100 boys), but also in Singapore (92/100), Taiwan (92/100), South Korea (88/100), and China (86/100). Wide regional differences exist within India, corresponding to cultural differences.
Part III. Reproductive Rights Advocacy and a Capabilities Approach
Theories shape practical debates, for better or worse. For many years, the equation of economic growth with improvement in quality of life skewed the emphasis of public policy. 43 Similarly, Kantian and other theories that equated human dignity with rationality contributed to the marginalization of people with severe cognitive disabilities. Getting the theories out into the open and articulating them with clarity is important, so that we can challenge what we find defective once we see it plainly. And when a defective theory exercises wide influence on public policy, articulating a counter-theory is usually the best way of clearing the way for a more adequate set of policies. In one sense, the CA does not say anything that non-theoretical people themselves could not say, if given the chance. It does, however, provide an explicit critique of what is defective in dominant theoretical approaches, at the same time spelling out a richer set of goals with clarity. In the abortion area as well, it has distinct advantages over other theoretical paradigms, not only as Part I has argued, in its ability to explain the connection between human dignity in the baseline sense and rights of access to abortion, but also in its capacity to shed light on existing state practices regarding public funding for abortion and on the deficiencies of "women protective" anti-abortion arguments. 44 The CA, as part I notes, helps show why, as a normative matter, rights of access to abortion should be understood in terms that refer both to barriers against state interference and to affirmative duties on the part of the state to provide support. A life with human dignity requires protection of all the Central Capabilities up to a minimum threshold level: but all are conceived as opportunities for choice, and thus none has been secured unless the person has the opportunity to exercise choice in matters of actual functioning.
A CA also help show the close connection between autonomy and health-based reasons for allowing access to abortion, in a way that can help highlight the deep normative inconsistency in allowing women access abortion on health grounds, while at the same time denying her capacity for rational decision-making about her health. Under the CA, practical reason is not merely one capability on the list: it also suffuses and shapes all the others, making their pursuit truly worthy of human dignity. By providing a theoretical vocabulary in which these interrelationships are articulated, the CA thus gives advocates and policy-makers a way of articulating these claims that is richer and more precise that that promised by Kantian or narrowly economic approaches.
In the U.S. in particular, given the nature of ongoing controversies surrounding access to abortion, both of these theoretical insights are likely to be especially valuable. Access to abortion for poor women remains a major issue in many states in the U.S. in the wake of the 1977 Hyde Amendment restricting access to abortion under federal Medicaid programs in all but the most 46 There have also been increasing challenges in the U.S. in recent years to legal rights of access to therapeutic abortions, or certain abortion procedures designed to protect women's health, based on women protective anti-abortion arguments. 47 Following Carhart II in which the Supreme Court dismissed a facial challenge to the Partial-Birth Abortion Ban Act of 2003 (Act), 48 it is illegal in almost all cases in the U.S. for medical practitioners to use D&X procedures in order to perform a late-term abortion. In eight states, there is also legislation that (at least prima facie) prohibits the use of all abortion procedures (including nonintact dilation and extraction (D&E)) post-viability, unless they are necessary to save the life of a woman, or justified on very limited health-grounds. 49 In the earlier stages of pregnancy, at least until recently, there have also been concerted attempts to limit access to RU486 or medical abortion, as another medically beneficial abortion option for many women.
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In other countries, however, there are also similar ongoing controversies surrounding access to abortion services. While most countries that allow legal access to abortion, other than the U.S., also provide at least some form of public funding for abortion, in many countries there also continue to be important gaps in the adequacy and universality of such funding. 51 As to In almost all these contexts, and particularly in the U.S., there is also some existing at least quasi-constitutional commitment to recognizing the importance of human dignity, either in a Kantian or baseline sense, in the context of rights of access to abortion, that provides a natural starting point for reproductive rights advocates in seeking to make arguments based on a CA. 55 Across a wide variety of contexts, therefore, the CA has the potential to make a difference to existing rights of access to abortion on the ground-particularly if it is used by http://news.bbc.co.uk/2/hi/health/553204.stm (discussing the situation in the UK in the early 1990's). In yet others, threats to the public funding of abortion arise because of political opposition to access to at least certain forms of abortion: see e.g. In the U.S., there is a particularly strong constitutional grounding for both dignity as liberty and dignity as equality as applied to the abortion context: see e.g. Roe, supra note 2; McRae, 448 U.S. at 316 (noting that "it could be argued that the freedom of a woman to decide whether to terminate her pregnancy for health reasons does, in fact, lie at the core of the constitutional liberty identified in Wade"); Casey, 505 U.S. at 846 (affirming "the right of the woman to choose to have an abortion before viability and to obtain it without undue interference from the State" and the right of women, post-viability, to access medically necessary abortions). However, in many other countries that have recently experienced debates over access to public funding for abortion, or the rise of women-protective antiabortion arguments, there is also some form of quasi-constitutional commitment to recognizing the importance of either dignity as liberty, or dignity in the baseline sense, that provides a starting place for making such arguments in the political sphere: see e.g. Right to Life [2008] 2 NZLR 825 par 77 (holding in the context of statutory provisions allowing abortion in circumstances where "the continuance of the pregnancy would result in serious danger (not being danger normally attendant upon childbirth) to the life, or to the physical or mental health, of a woman or girl) that "from the perspective of a woman who wants an abortion, pregnancy and childbirth impose burdens of a profound and private nature, affecting her physical autonomy, her health, her relationships and her socio-economic status).
reproductive rights advocates so as to complement or supplement, rather than wholly replace, existing constitutional discourses-such as the language of gender equality.
The CA draws a close connection between human dignity and human equality. The dignity of all human beings (who possess a minimum of agency and sentience) is held to be fundamentally equal. 56 The deep equality of human beings does not necessarily mean that they are only treated justly if they are treated alike: it remains to be seen, in each area, what sort of treatment sufficiently acknowledges the fact of human equality. In some areas (voting, religious liberty) it will readily be agreed that the recognition of human equality (treating as equals) requires equal treatment: giving some people more votes than others would be offensive to their equal human dignity. In other areas (e.g. education) it remains controversial whether respect for human equality requires giving equal educational provisions.
57 In yet other areas (e.g. housing), it may seem that respect for human equality requires only a threshold of adequacy, not similar housing for all. But one thing that is clearly unacceptable is to give a disadvantage or burden to a group within the population that is already marginalized or disadvantaged on other grounds: this insight, which lies behind modern Equal Protection Clause review, is also articulated by the CA. 58 This insight will show us why the CA supports a common form of argument for abortion rights based on women's equality.
In many countries, as a matter of existing constitutional practice, there is also an extremely close link between, on the one hand, constitutional commitments to human dignity, and on the other, constitutional guarantees of equality. Indeed, in countries such as Canada, Germany and South Africa, perhaps the most important determinant of whether a constitutional guarantee of equality is violated is in fact whether a measure adversely affects individual dignity-in the sense of an individual's sense of self-worth, or enjoyment of respect from others. 59 In the United States, there are also arguable emerging traces of such an understanding in the jurisprudence of Justice Kennedy. 60 In the specific context of abortion, as Canadian Justice Wilson noted in Morgentaler, there is also a particularly close connection between the struggle for human dignity and gender equality, given that for many women the struggle for reproductive rights advocates is parallel to previous struggles by men to "assert their common humanity and dignity against an overbearing state apparatus", such that "the right to reproduce or not to reproduce … is properly perceived as an integral part of modern woman's struggle to assert her dignity and worth as a human being." 61 recognizing a constitutional right of access to abortion. 62 Sunstein argues that the imposition of a burden of life-support on women, given that they are already a "suspect class" for Equal Protection purposes, is unconstitutional, even if we should grant for the sake of argument that the fetus is a full person-in much the way that a law requiring all and only African-Americans to make kidney donations would be unconstitutional. 63 Karst's argment rests, instead, on a notion of equal citizenship, taken to mean equality of legal and social status. 64 The choice to become a parent, he argues, is, among other things, a choice of a social role or status. For the state to deny such a choice is for society to deny the person's equal worth. 65 Ginsburg makes similar arguments. Siegel argues that restrictions on abortion not only express invidious stereotypes about women's role, but also create a caste-like hierarchy by increasing women's dependence on men and impairing women's access to sexual pleasure. 66 All such arguments, however, gain in clarity when they are expressed in connection with an idea of human capabilities. We always need to say in what respect people are equal or unequal, and assessing capability equality and inequality is particularly pertinent to Equal Protection analysis. 67 Compared to an abstract equality-based approach to reproductive rights advocacy, an approach that seeks to ground the relevant equalities in the idea of human capabilities is, in our view, likely to offer a more robust basis for defending abortion rights in many countries-at least over the long-term.
Equality arguments are important, since they may persuade people who are convinced that the fetus has a moral status fully equal to that of a born person. They are, however, historically contingent: they depend on a finding that a given classification is "suspect" for Equal Protection purposes, and this, in turn, depends upon finding that it suffers from (at least) a history of discrimination. If women were ever fully equal in a given society, however, they-like all the other people in that society-would still need protections for choice across the entire list of the capabilities, and such guarantees are not supplied by the reliance on equality alone. 68 Laws forbidding marriages of white and black could be struck down on Equal Protection grounds, as they were. Laws prohibiting the marriages of Episcopalians and Presbyterians, should they exist, would be profoundly offensive to the idea of minimal social justice, even though they would not involve an equality component. The CA reminds us that the protection of human dignity requires the protection of spheres of choice and bodily and mental health in all contexts, not just a situation in which interference is equal for all. In that sense, it not only builds on, but also enriches the current global constitutional jurisprudence connecting legal rights of access to abortion to the idea of respect for human dignity.
8. Other Species. Being able to live with concern for and in relation to animals, plants, and the world of nature. 9. Play. Being able to laugh, to play, to enjoy recreational activities.
Control over one's Environment.
A. Political. Being able to participate effectively in political choices that govern one's life; having the right of political participation, protections of free speech and association. B. Material. Being able to hold property (both land and movable goods), and having property rights on an equal basis with others; having the right to seek employment on an equal basis with others; having the freedom from unwarranted search and seizure. In work, being able to work as a human being, exercising practical reason and entering into meaningful relationships of mutual recognition with other workers.
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